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1 and notes. Or as is said in Koehler v. Black River Falls Co., 

2 Black 715 : " The directors are the trustees or managing partners 
and the stockholders are the cestuis que trust * * * of the corpo- 
ration." 

The effect of the decision in the California case is to have it open 
to railroad corporations to make any contract they please, upon any 
subject-matter they please, and upon any or no consideration. 

It relieves them from all restraints. It completely abrogates the 
wholesome doctrine of ultra vires. If corporations have all the 
powers of natural persons in the sense of that decision, then the 
object of legislation ought to be to restrict those innate powers, 
instead of expressly conferring powers upon the corporation ; thereby 
reversing what has heretofore been deemed the law by which the 
powers of corporations are ascertained and determined. 

It is insisted that no guaranty by a corporation, as a mere inci- 
dent to the exercise of its express powers, can be supported on any 
consideration, however valuable it may be. So are the decisions — 
so are the elementary treatises — and such is the reasonable deduc 
tion from the nature of those artificial beings, called corporations, 
as distinguished from natural persons. The former can legitimately 
exercise only those powers which the legislature, the author of their 
being, has been pleased to confer upon them ; the latter have all 
the unrestricted powers with which the Almighty has endowed the 
human race. -D. L. 



RECENT AMERICAN DECISIONS. 

Supreme Court of the United States. 
IRA Y. MUNN and GEORGE L. SCOTT v. THE PEOPLE OF ILLINOIS. 

A state law fixing a maximum charge for the storage of grain in bulk in ware- 
houses within the state, in which the grain of various owners is mixed together, 
and the identity of the different lots is destroyed, is not contrary to the Constitu- 
tion of the United States. 

Such a statute is not a regulation of commerce which is prohibited to the states ; 
nor is it a preference of the ports of one state which is a limitation on the powers 
of Congress and docs not apply to the regulation by a state of its domestic con- 
cerns ; nor is it a depriving of the warehouseman of property without due process 
of law within the prohibition of the 14th Amendment. 

Statutes regulating the use or even the price of property do not necessarily 
deprive the owner of the property within the legal sense of that term. 

AH property which is affected with a public interest ceases to be juris privati only 
and becomes subject to regulation for the public benefit, and property is affected 
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with a public interest whenever it is devoted to such use as to make it of public 
consequence and to directly affect the community at large. 

Hence the legislative power, both in England and in this country, has always 
extended to the regulation of common carriers, innkeepers, ferrymen, warehouse- 
men and others in similar employments of public interest ; and the question 
of what is a reasonable charge by such persons for their services or the use of their 
property, has from time immemorial been deemed, in common-law countries, a 
legislative and not a judicial question. 

A storage place for grain in bulk, such as is described in the statute above 
referred to, is a warehouse within these rules of the common law. 

In error to the Supreme Court of the State of Illinois. The case 
is sufficiently stated in the opinion of the court, which was deliv- 
ered by 

Waite, C. J. — The question to be determined in this case is, 
whether the General Assembly of Illinois can, under the limitations 
upon the legislative power of the states, imposed by the Constitution 
of the United States, fix by law the maximum of charges for the 
storage of grain in warehouses at Chicago and other places in the 
state having not less than one hundred thousand inhabitants, " in 
which grain is stored in bulk, and in which the grain of different 
owners is mixed together, or in which grain is stored in such a man- 
ner that the identity of different lots or parcels cannot be accurately 
preserved." 

It is claimed that such a law is repugnant — 

1. To that part of sect. 8, art.l, of the Constitution of the United 
States, which confers upon Congress the power " to regulate com- 
merce with foreign nations and among the several states ;" 

2. To that part of sect. 9 of the same article which provides that 
" no preference shall be given by any regulation of commerce or rev- 
enue to the ports of one state over those of another ;" and — 

3. To that part of Amendment 14, which ordains that no state 
shall " deprive any person of life, liberty or property, without due 
process of law ; nor deny to any person within its jurisdiction the 
equal protection of the laws." 

"We will consider the last of these objections first. 

Every statute is presumed to be constitutional. The courts ought 
not to declare one to be unconstitutional unless it is clearly so. If 
there is doubt the expressed will of the legislature should be sus- 
tained. 

The Constitution contains no definition of the word " deprive" as 
used in the fourteenth amendment. To determine its signification, 
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therefore, it is necessary to ascertain the effect which usage has given 
it when employed in the same or a like connection. 

While this provision of the amendment is new in the Constitution 
of the United States, as a limitation upon the powers of the states, 
it is old as a principle of civilized government. It is found in Magna 
OJiarta, and, in substance if not in form, in neai - ly or quite all the 
constitutions that have been, from time to time, adopted by the sev- 
eral states of the Union. By the fifth amendment it was introduced 
into the Constitution of the United States as a limitation upon the 
powers of the national government, and by the fourteenth as a guar- 
anty against any encroachment upon an acknowledged right of citi- 
zenship by the legislature of the states. 

When the people of the United Colonies separated from Great 
Britain they changed the form but not the substance of their govern- 
ment. They retained for the purposes of government all the powers 
of the British Parliament, and, through their state constitutions or 
other forms of social compact, undertook to give practical effect to such 
as they deemed necessary for the common good and the security of 
life and property. All the powers which they retained they committed 
to their respective states, unless in express terms or by implication 
reserved to themselves. Subsequently, when it was found necessary 
to establish a national government for national purposes, a part of 
the powers of the states and of the people of the states was granted 
to the United States and the people of the United States. This 
grant operated as a further limitation upon the powers of the states, 
so that now the governments of the states possess all the powers of 
the Parliament of England except such as have been delegated to 
the United States or reserved by the people. The reservations by 
the people are shown in the prohibitions of the constitutions. 

When one becomes a member of society he necessarily parts with 
some rights or privileges which, as an individual not affected by his 
relations to others, he might retain. " A body politic," as aptly 
defined in the preamble of the constitution of Massachusetts, " is a 
social compact by which the whole people covenants with each citi- 
zen, and each citizen with the whole people, that all shall be gov- 
erned by certain laws for the common good." This does not confer 
power upon the whole people to control rights which are purely and 
exclusively private {Thorpe v. R. $■ B. Railroad Co., 27 Vt. 148), 
but it does authorize the establishment of laws requiring each citi- 
zen to so conduct himself and so use his own property as not unne- 
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cessarily to injure another. This is the very essence of government, 
and has found expression in the maxim sic utere tuo ut alienum 
non laedas. From this source come the police powers, which, as 
was said by Chief Justice Taney in the License Cases, 5 How. 
583, " are nothing more or less than the powers of government 
inherent in every sovereignty, * * * that is to say, * * * the 
power to govern men and things." Under these powers the govern- 
ment regulates the conduct of its citizens one towards another, and 
the manner in which each shall use his own property, when such 
regulation becomes necessary for the public good. In their exercise 
it has been customary in England from time immemorial, and in 
this country from its first colonization, to regulate ferries, common 
carriers, hackmen, bakers, ^millers, wharfingers, innkeepers, &c, 
and in so doing to fix a maximum of charge to be made for services 
rendered, accommodations furnished, and articles sold. To this 
day statutes are to be found in many of the states upon some or all 
these subjects, and we think it has never yet been successfully con- 
tended that such legislation came within any of the constitutional 
prohibitions against interference with private property. With the 
fifth amendment in force, Congress, in 1820, conferred power upon 
the city of Washington " to regulate * * * the rates of wharfage 
at private wharves, * * * the sweeping of chimneys, and to fix the 
rates of fees therefor, * * * and the weight and quality of br^ad" 
(3 stat. 587, sect. 7) ; and in 1848, " to make all necessary regula- 
tions respecting hackney carriages and the rates of fare of the same, 
and the rates of hauling by cartmen, waggoners, carmen, and dray- 
men, and the rates of commission of auctioneers" (9 stat. 224, 
sect. 2). 

From this it is apparent that down to the time of the adoption of 
the fourteenth amendment it was not supposed that statutes regulat- 
ing the use or even the price of the use of private property necessarily 
deprived an owner of his property without due process of law. Under 
some circumstances they may, but not under all. The amendment 
does not change the law in this particular ; it simply prevents the 
states from doing that which will operate as such a deprivation. 

This brings us to inquire as to the principles upon which this 

power of regulation rests, in order that we may determine what is 

within and what without its operative effect. Looking, then, to the 

common law, from whence came the right which the constitution 

Vol. XXV.— 67 



530 MUNN & SCOTT v. THE PEOPLE OF ILLINOIS. 

protects, we find that when private property is " affected with a 
public interest it ceases to be juris privati only." This was said by 
Lord Chief Justice Hale, more than two hundred years ago, in his 
Treatise " De Portibus Maris" (1 Harg. Law Tracts 78), and has 
been accepted without objection as an essential clement in the law 
of property ever since. Property does become clothed with a public 
interest when used in a manner to make it of public consequence 
and affect the community at large. When, therefore, one devotes 
his property to a use in which the public has an interest, he in effect 
grants to the public an interest in that use, and must submit to be 
controlled by the public for the common good to the extent of the 
interest he has thus created. He may withdraw his grant by dis- 
continuing the use, but so long as he maintains the use he must 
submit to the control. 

Thus, as to ferries, Lord Hale says, in his Treatise " De jure 
Maris" (1 Harg. Law Tracts 6), the king has "a right of franchise 
or privilege, that no man may set up a common ferry for all pas- 
sengers, without a prescription time out of mind, or a charter from 
the king. He may make a ferry for his own use or the use of his 
family, but not for the common use of all the king's subjects passing 
that way ; because it doth in consequent tend to a common charge, 
and is become a thing of public interest and use, and every man 
for his passage pays a toll, which is a common charge, and every 
ferry ought to be under a public regulation, viz., that it give attend- 
ance at due times, keep a boat in due order, and take but reason- 
able toll ; for if he fail in these he is fineable." So if one owns 
the soil and landing places on both banks of a stream he cannot use 
them for the purposes of a public ferry, except upon such terms and 
conditions as the body politic may from time to time impose, and 
this because the common good requires that all public ways shall be 
under the control of the public authorities. This privilege or pre- 
rogative of the king, who in this connection only represents and 
gives another name to the body politic, is not primarily for his 
profit, but for the protection of the people and the promotion of the 
general welfare. 

And again, as to wharves and wharfingers, Lord Hale, in his 
Treatise " De Portibus Maris," already cited, says: "A man, for 
his own private advantage, may, in a port or town, set up a wharf 
or crane, and may take what rates he and his customers can agree 
for cranage, wharfage, housellage, pesage; for he doth no more 
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than is lawful for any man to do, viz., makes the most of his own. 
* * * If the king or subject have a public wharf, unto which all 
persons that come to that port must come and unlade or lade their 
goods as for the purpose, because they are the wharves only licensed 
by the queen, * * * or because there is no other wharf in that 
port, as it may fall out where a port is newly erected ; in that case 
there cannot be taken arbitrary and excessive duties for cranage, 
wharfage, pesage, &c, neither can they be enhanced to an immod- 
erate rate, but the duties must be reasonable and moderate, though 
settled by the king's license or charter. For now the wharf and 
crane and other conveniences are affected with a public interest, 
and they cease to be juris privati only ; as if a man set out a street 
in new building on his own land, it is now no longer bare private 
interest, but is affected by a public interest." This statement of 
the law by Lord Hale was cited with approbation, and acted upon 
by Lord Kenton, at the beginning of the present century, in Bolt 
v. Stennett, 8 T. R. 606. 

And the same has been held as to warehouses and warehousemen. 
In Aldnutt v. Inglis, 12 East 527, decided in 1810, it appeared 
that the London Dock Company had built warehouses in which 
wines were taken in store at such rates of charge as the company 
and owners might agree upon. Afterwards, the company obtained 
authority under the general warehousing act, to receive wines from 
the importers before the duties upon the importation were paid, and 
the question was whether they could charge arbitrary rates for such 
storage or must be content with a reasonable compensation. Upon 
this point Lord Ellenborough said (p. 537) : " There is no doubt 
that the general principle is favored both in law and justice, that 
every man may fix what price he pleases, upon his own property, 
or the use of it ; but if, for a particular purpose, the public have a 
right to resort to his premises and make use of them, and he have 
a monopoly in them for that purpose, if he will take the benefit of 
that monopoly, he must, as an equivalent, perform the duty attached 
to it on reasonable terms. The question then is, whether, circum- 
stanced as this company is by the combination of the warehousing 
act with the act by which they were originally constituted, and with 
the actually existing state of things in the port of London, whereby 
they alone have the warehousing of these wines, they be not, accord- 
ing to the doctrine of Lord Hale, obliged to limit themselves to a 
reasonable compensation for such warehousing. And according to 
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him, ■whenever the accident of time casts upon a party the benefit 
of having a legal monopoly of landing goods in a public port, as 
where he is the owner of the only wharf authorized to receive goods 
which happens to be built in a port newly erected, he is confined to 
take reasonable compensation only for the use of the wharf." And 
further on (p. 539) : " It is enough that there exists in the place 
and for the commodity in question, a virtual monopoly of the ware- 
housing for this purpose, on which the principle of law attaches as 
laid down by Lord Hale in the passage referred to (that from 
'De Portibus Maris,' already quoted), which includes the good 
sense as well as the law of the subject." And in the same case, 
Le Blakc, J., said (p. 541) : " Then, admitting these warehouses 
to be private property, and that the company might discontinue 
this application of them, or that they might have made what terms 
they pleased in the first instance, yet having as they now have this 
monopoly, the question is, whether the warehouses be not private 
property clothed with a public right, and if so, the principle of 
law attaches upon them. The privilege, then, of bonding these 
wines being at present confined by the Act of Parliament to the 
company's warehouses, is it not the privilege of the public, and 
shall not that which is for the good of the public attach on the 
monopoly, that they shall not be bound to pay an arbitrary but a 
reasonable rent ? But upon this record the company resist having 
their demand for warehouse rent confined within any limit, and 
though it does not follow that the rent in fact fixed by them is un- 
reasonable, they do not choose to insist on its being reasonable for 
the purpose of raising the question. For this purpose, therefore, 
the question may be taken to be, whether they may claim an unrea- 
sonable rent. But, though this be private property, yet the principle 
laid down by Lord Hale attaches upon it, that when private pro- 
perty is affected with a public interest it ceases to be juris privati 
only ; and in case of its dedication to such a purpose as this, the 
owners cannot take arbitrary and excessive duties, but the duties 
must be reasonable." 

"We have quoted thus largely the words of these eminent ex- 
pounders of the common law, because, as we think, we find in them 
the principle which supports the legislation we are now examining. 
Of Lord Hale it was once said by a learned American judge : " In 
England, even on rights of prerogative, they scan his words with as 
much care as if they had been found in Magna Charta, and the 
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meaning once ascertained, they do not trouble themselves to search 
any further :" 6 Cowen 586, note. 

In later times the same principle came under consideration in 
the Supreme Court of Alabama. That court was called upon, in 
1841, to decide whether the power granted to the city of Mobile to 
regulate the weight and price of bread was unconstitutional, and it 
was contended that "it would interfere with the right of the citizen 
to pursue his lawful trade or calling in the mode his judgment 
might dictate," but the court said, " there is no motive * * * for 
this interference on the part of the legislature with the lawful 
actions of individuals or the mode in which private property shall 
be enjoyed, unless such calling affects the public interest, or private 
property is employed in a manner which directly affects the body 
of the people. Upon this pi-inciple, in this state tavern-keepers are 
licensed ; * * * and the county court is required at least once a 
year to settle the rates of innkeepers. Upon the same principle is 
founded the control which the legislature has always exercised in 
the establishment and regulation of mills, ferries, bridges, turnpike 
roads, and other kindred subjects :" Mobile v. Yuille, 3 Ala. N. 
S. 140. 

From the same source comes the power to regulate the charges 
of common carriers, which was done in England as long ago as the 
third year of the reign of William and Mary and continued until 
within a comparatively recent period. And in the first statute we 
find the following suggestive preamble, to wit : " And whereas diver3 
wagoners and other carriers, by combination amongst themselves, 
have raised the prices of carriage of goods, in many places to exces- 
sive rates, to the great injury of the trade : Be it, therefore, en- 
acted," &c. : 3 W. & M., ch. 12, sect. 24, 3 Stat, at Large (Great 
Britain) 481. Common carriers exercise a sort of public office and 
have duties to perform in which the public is interested : New Jer- 
sey Nav. Co. v. Merchants' Bank, 6 How. 382. Their business 
is, therefore, " affected with a public interest" within the meaning 
of the doctrine which Lord Hale has so forcibly stated. 

But we need not go further. Enough has already been said to 
show that when private property is devoted to a public use it is sub- 
ject to public regulation. It remains only to ascertain whether the 
warehouses of these plaintiffs in error and the business which is car- 
ried on there come within the operation of this principle. 

Eor this purpose we accept as true the statements of fact con- 
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tained in the elaborate brief of one of the counsel of the plaintiffs 
in error. From these it appears that " the great producing region 
of the west and northwest sends its grain by water and rail to Chi- 
cago, where the greater part of it is shipped by vessel for transport- 
ation to the seaboard, by the great lakes, and some of it is forwarded 
by railway to the eastern ports. * * * Vessels, to some extent, 
are loaded in the Chicago harbor and sailed through the St. Law- 
rence directly to Europe. * * * The quantity (of grain) received 
in Chicago has made it the greatest grain market in the world. 
This business has created a demand for means by which the im- 
mense quantity of grain can be handled or stored, and these have 
been found in grain warehouses, which are commonly called eleva- 
tors, because the grain is elevated from the boat or car, by machinery 
operated by steam, into the bins prepared for its reception ; and 
elevated from the bins, by a like process, into the vessel or car 
which is to carry it on. * * * In this way the largest traffic be- 
tween the citizens of the country north and west of Chicago, and 
the citizens of the country lying on the Atlantic coast north of 
Washington, is in grain which passes through the elevators of Chi- 
cago. In this way the trade in grain is carried on by the inhab- 
itants of seven or eight of the great states of the west with four or 
five of the states lying on the seashore, and forms the largest 
part of inter-state commerce in these states. The grain warehouses 
or elevators in Chicago are immense structures, holding from three 
hundred thousand to one million bushels at one time, according to 
size. They are divided into bins of large capacity and great 
strength. * * * They are located with the river harbor on one side 
and the railway tracks on the other, and the grain is run through 
them from car to vessel, or boat to car, as may be demanded in the 
course of business. It has been found impossible to preserve each 
owner's grain separate, and this has given rise to a system of inspec- 
tion and grading, by which the grain of different owners is mixed, 
and receipts issued for the number of bushels which are negotiable, 
and redeemable in like kind, upon demand. This mode of conduct- 
ing the business was inaugurated more than twenty years ago and 
has grown to immense proportions. The railways have found it 
impracticable to own such elevators, and public policy forbids the 
transaction of such business by the carrier ; the ownership has, 
therefore, been by private individuals, who have embarked their 
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capital and devoted their industry to such business as a private 
pursuit." 

In this connection it must also be borne in mind that although 
in 1874 there were in Chicago fourteen warehouses adapted to this 
particular business and owned by about thirty persons, nine business 
firms controlled them, and that the prices charged and received for 
storage were such " as have been from year to year agreed upon and 
established by the different elevators or warehouses in the city of 
Chicago, and which rates have been annually published in one or 
more newspapers printed in said city, in the month of January in 
each year, as the established rates for the year then next ensuing 
such publication." Thus it is apparent that all the elevating facili- 
ties through which these vast productions " of seven or eight great 
states of the west " must pass on the way " to four or five of the 
states on the seashore," may be a " virtual " monopoly. 

Under such circumstances it is difficult to see why, if the common 
carrier, or the miller, or the ferryman, or the innkeeper, or the 
wharfinger, or the baker, or the cartman, or the hackney-coachman 
pursues a public employment and exercises " a sort of public office," 
these plaintiffs in error do not. They stand, to use again the 
language of their counsel, in the very " gateway of commerce," and 
take toll from all who pass. Their business most certainly " tends 
to a common charge, and is become a thing of public interest and 
use." Every bushel of grain for its passage " pays a toll, which is 
a common charge," and, therefore, according to Lord Hale, every 
such warehouseman " ought to be under public regulation, viz., 
that he * * * take but reasonable toll." Certainly if any business 
can be clothed " with a public interest and cease to be juris private 
only," this has been. It may not be made so by the operation of 
the constitution of Illinois or this statute, but it is by the facts. 

We also are not permitted to overlook the fact that, for some 
reason, the people of Illinois, when they revised their constitution 
in 1870, saw fit to make it the duty of the General Assembly to 
pass laws " for the protection of producers, shippers, and receivers 
of grain and produce" (art. 13, sect. 7), and by sect. 5 of the 
same article to require all railroad companies receiving and trans- 
porting grain in bulk or otherwise to deliver the same at any elevator 
to which it might be consigned, that could be reached by any track 
that was or could be used by such company, and that all railroad 
companies should permit connections to be made with their tracks, 
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so that any public warehouse, &c., might be reached by the cars on 
their railroads. This indicates very clearly that during the twenty 
years in which this peculiar business had been assuming its present 
"immense proportions," something had occurred which led the 
whole body of the people to suppose that remedies such as are usually 
employed to prevent abuses by virtual monopolies might not be 
inappropriate here. For our purposes we must assume that if a 
state of facts could exist that would justify such legislation, it 
actually did exist when the statute now under consideration was 
passed. For us the question is one of power, not of expediency. 
If no state of circumstances could exist to justify such a statute, 
then we may declare this one void, because in excess of the legislative 
power of the state. But if it could, we must presume it did. Of 
the propriety of legislative interference within the scope of legislative 
power the legislature is the exclusive judge. 

Neither is it a matter of any moment that no precedent can be 
found for a statute precisely like this. It is conceded that the 
business is one of recent origin ; that its growth has been rapid, and 
that it is already of great importance. And it must also be conceded 
that it is a business in which the whole public has a direct and 
positive interest. It presents, therefore, a case for the application 
of a long known and well-established principle in social science, and 
this statute simply extends the law so as to meet this new develop- 
ment of commercial progress. There is no attempt to compel these 
owners to grant the public an interest in their property, but to 
declare their obligations if they use it in this particular manner. 

It matters not in this case that these plaintiffs in error had built 
their warehouses and established their business before the regula- 
tions complained of were adopted. What they did was from the 
beginning subject to the power of the body politic to require them 
to conform to such regulations as might be established by the proper 
authorities for the common good. They entered upon their business 
and provided themselves with means to carry it on subject to this 
condition. If they did not wish to submit themselves to such inter- 
ference, they should not have clothed the public with an interest in 
their concerns. The same principle applies to them that does to the 
proprietor of a hackney carriage, and as to him it has never been 
supposed that he was exempt from regulating statutes or ordinances 
because he had purchased his horses and carriage and established 
his business before the statute or the ordinance was adopted. 
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It is insisted, however, that the owner of property is entitled to 
a reasonable compensation for its use, even though it be clothed with 
a public interest, and that what is reasonable is a judicial and not a 
legislative question. 

As has already been shown, the practice has been otherwise. In 
countries where the common law prevails, it has been customary 
from time immemorial for the legislature to declare what shall be a 
reasonable compensation under such circumstances, or, perhaps more 
properly speaking, to fix a maximum beyond which any charge made 
would be unreasonable. Undoubtedly in mere private contracts, 
relating to matters in which the public has no interest, what is rea- 
sonable must be ascertained judicially. But this is because the leg- 
islature has no control over such a contract. So, too, in matters 
which do affect the public interest, and as to which legislative control 
may be exercised, if there are no statutory regulations upon the sub- 
ject, the courts must determine what is reasonable. The control- 
ling fact is the power to, regulate at all. If that exist, the right to 
establish the maximum of charge, as one of the means of regu- 
lation, is implied. In fact, the common-law rule, which requires 
the charge to be reasonable, is itself a regulation as to price. With- 
out it the owner could make his rates at will and compel the public 
to yield to his terms or forego the use. 

But a mere common-law regulation of trade or business may be 
changed by statute. A person has no property, no vested interest 
in any rule of the common law. That is only one of the forms of 
municipal law, and is no more sacred than any other. Rights of 
property which have been created by the common law cannot be 
taken away without due process, but the law itself as a rule of con- 
duct may be changed at the will or even at the whim of the legisla- 
ture, unless prevented by constitutional limitations. Indeed, the 
great ofiice of statutes is to remedy defects in the common law as they 
are developed, and to adapt it to the changes of time and circum- 
stances. To limit the rate of charge for services rendered in a public 
employment, or for the use of property in which the public has an 
interest, is only changing a regulation which existed before. It 
establishes no new principle in the law, but only gives a new effect to 
an old one. 

We know that this is a power which may be abused, but that is 
no argument against its existence. For protection against abuses 
by legislatures the people must resort to the polls, not to the courts. 



538 MUNN & SCOTT v. THE PEOPLE OF ILLINOIS. 

After what has already been said it is unnecessary to refer at 
length to the effect of the other provision of the fourteenth amend- 
ment which is relied upon, viz., that no state shall " deny to any 
person within its jurisdiction the equal protection of the laws." Cer- 
tainly it cannot be claimed that this prevents the state from regu- 
lating the fares of hackmen or the charges of draymen in Chicago, 
unless it does the same thing in every other place within its juris- 
diction. But, as has been seen, the power to regulate the business 
of warehouses depends upon the same principle as the power to regu- 
late hackmen and draymen, and what cannot be done in the one 
case in this particular cannot be done in the other. 

We come now to consider the effect upon this statute of the power 
of Congress to regulate commerce. 

It was very properly said in the case of the State Tax on Railway 
Gross Receipts, 15 Wall. 293, that " it is not everything that affects 
commerce that amounts to a regulation of it, within the meaning 
of the constitution." The warehouses of these plaintiffs in error 
are situated and their business carried on exclusively within the 
limits of the state of Illinois. They are used as instruments by 
those engaged in state as well as those engaged in inter-state 
commerce, but they arc no more necessarily a part of commerce 
itself than the dray or the cart by which, but for them, grain would 
be transferred from one railroad station to another. Incidentally 
they may become connected with inter-state commerce, but not 
necessarily so. Their regulation is a thing of domestic concern, 
and certainly until Congress acts in reference to their inter-state 
relations the state may exercise all the powers of government over 
them, even though in so doing it may indirectly operate upon com- 
merce outside its immediate jurisdiction. We do not say that a 
case may not arise in which it will be found that a state, under the 
form of regulating its own affairs, has encroached upon the exclusive 
domain of Congress in respect to inter-state commerce, but we do 
say, that upon the facts as they are presented to us in this record, 
that has not been done. 

The remaining objection, to wit, that the statute in its present 
form is repugnant to sect. 9, art. 1, of the Constitution of the 
United States, because it gives preference to the ports of one state 
over those of another, may be disposed of by the single remark that 
this provision operates only as a limitation of the powers of Congress, 
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and in no respect affects the states in the regulation of their domestic 
affairs. 

We conclude, therefore, that the statute in question is not repug- 
nant to the Constitution of the United States, and that there is no 
error in the judgment. In passing upon this case we have not 
heen unmindful of the vast importance of the questions involved. 
This and cases of a kindred character were argued before us more 
than a year ago by the most eminent counsel, and in a manner 
worthy of their well-earned reputations. We have kept the cases 
long under advisement, in order that their decision might be the 
result of our mature deliberations. 

The judgment is affirmed. 



The questions which arise upon the 
foregoing opinion and upon the decision 
of the court in this case, are at once 
important, delicate and difficult. It 
would be far easier, either to attack the 
opinion or to defend it, than to elucidate 
satisfactorily the subject to which it 
relates. To say that the opinion per- 
forms the last service, would be to 
praise it incorrectly. It is an able 
defence of the conclusion to which the 
court had come ; not a review of the 
grounds which might be urged against 
as well as for it. 

It finds that it is within the scope of 
the ordinary legislative powers of a 
state legislature, to fix a rate, or sched- 
ule of rates, at which any person, firm 
or corporation, which chooses to render 
to any other person, firm or corpora- 
tion the service of storing grain in 
bulk, mixing the grain of different 
owners, shall charge for such service. 
The fact that the decision applies, in 
the first instance, to a case where the 
grain of various owners is mixed and 
stored in bulk, seems to result as a mere 
incident from the language of the sta- 
tute. For aught that appears, this 
point is as irrelevant to the decision, as 
the other incident of the statute out of 
which the case arises, viz., that the 
storage shall occur in a " place in Illi- 
nois, having not less than one hundred 



thousand inhabitants," i. e., in the city 
of Chicago. None of the authorities 
cited in support of the opinion involve 
the blending of the property of different 
owners ; and we shall defer therefore, 
for the present, the question whether 
the public acquire any additional legal 
interest in the storage of grain, by 
reason of the grain of different owners 
being blended, stored in bulk, and re- 
delivered according to grade, after the 
manner of the Roman contract of 
mutuum. 

Stripped of these superfluities, the 
question is whether it is within the 
scope of the legislative power to provide 
that A. shall charge B. for storing 
grain a specified price, say (to pursue 
the language of the statute of Illinois) 
" two cents per bushel, and no more, 
for the first thirty days, and for every 
fifteen days thereafter one half of one 
cent per bushel." 

It is to be remembered that B., the 
warehouseman, enjoys no franchise, as 
does a railroad company ; has no legal 
monopoly, as had the London Dock 
Company, in Aldnutt v. Inglis, 12 East 
527 ; is . liable to competition from 
whomsoever chooses to invest his capi- 
tal in storing grain ; that no navigable 
waters are appropriated to his private 
use, as in the case of wharf owners ; 
that no exercise of the right of eminent 
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domain is put forth in his behalf by the 
state, to enable him to build his ware- 
house, as in the case of canals and rail- 
road companies ; that no improved 
track is furnished at public cost for his 
use, as in the case of cabmen ; that no 
right arises by prescription or other- 
wise, as in the case of ferrymen at 
common law, to restrain a rival from 
entering into the same business ; and 
that he is not even incorporated. 

The cOart does not make its decision, 
in favor of the existence of this power 
in the legislature of Illinois, to turn 
upon any clause in the state constitu- 
tion conferring it. That constitution 
(of 1870), it may be remarked, in- 
vests the legislature with power to pre- 
vent extortion in "rates of freight and 
passenger tariffs on railroads," but in 
a long and elaborate article on "ware- 
houses" omits to confer on the General 
Assembly any right to prescribe rates 
for storing grain. 

The court derive the. alleged power 
from the fact, as they state, that the 
" property" of the warehouseman (*'. e., 
we presume, his warehouse, scales, con- 
necting tracks, elevators, bank account 
and the labor of his servants) is " af- 
fected with a public interest, and ceases 
to be juris privati only." The court 
nowhere defines the term " affected with 
a public interest," except by using 
terms equally undefined. It says, " pro- 
perty does become clothed with a public 
interest when used in a manner to make 
it of public consequence and affect the 
community at large." The vast private 
fortunes of A. T. Stewart and of the 
Harper Brothers were used in a man- 
ner to make them of great public con- 
sequence, and to affect the community 
at large. Mr. Stewart did much to 
cheapen goods to the consumers thereof, 
to lessen the percentage of lies told 
by clerks and salesmen to the number 
of yards of goods sold, to extend 
the consumption and production of 



goods, &c. The Harpers made their 
private fortunes "of great public con- 
sequence" in other ways. But it would 
not be contended that a state legislature 
had power to prescribe the rates at 
which Mr. Stewart should sell his mus- 
lins, or the Harpers their spelling- 
books. And yet, in the estimation of 
many people, either of these questions 
might be of as much public conse- 
quence and might affect the community 
at large as much as the question how 
much Munn & Scott should charge for 
storing grain. 

Is property said to be " affected with 
a public interest" only when the public 
have a proprietary interest in it as part 
owners? or is it equally "affected with 
a public interest" when the public are 
only interested as purchasers in buying 
it as cheaply as possible 1 In which 
sense did Lord Chief Justice Hale use 
these words in the two tracts cited, 
"De Portibus Maris," and " De Jure 
Maris ?" In the latter sense all pro- 
perty is " affected with a public in- 
terest." In the former sense a grain 
elevator would be no more "affected 
with a public interest" than a grain 
farm or a book-store. The public has 
a proprietary interest as part owner in 
a ferry, for it owns the stream over 
which the ferry is established. It is in 
this connection that Lord Hale, in De 
Jure Maris, c. 3, says, "There be 
some streams, or rivers, that arc private 
not only in propriety or ownership, but 
also in use, as little streams or rivers 
that are not a common passage for the 
king's people. Again there be other 
rivers, as well fresh as salt, that are of 
common or public use for carriage of 
boats or lighters. And these, whether 
they are fresh or salt, whether they 
flow and reflow or not, are prima facie 
publici juris, common highways for man 
or goods or both, from one inland town 
to another." " But if any person, at 
his own charge, makes his own private 
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stream to be passable for boats or 
barges, either by making of locks or 
cuts, or drawing together other streams, 
and hereby that river which was his 
own in point of propriety, become now 
capable of carriage of vessels, yet this 
seems not to make it juris publici, and 
he may pull it down again, or apply it 
to his own private use ; for it is not 
hereby made to be juris publici, unless 
it were done at a common charge, or 
by public authority, or that by long 
continuance of time it hath been freely 
devoted to a public use." 

These extracts sufficiently show that 
the mode in which a ferry became 
" affected with a public interest" was 
through the ownership by the public of 
the stream over which the ferry crossed, 
and not merely through the pecuniary 
interest the public had, as travellers, in 
low rates of ferriage. 

Again, Lord Hale says: "For no 
man can take a settled or constant toll 
even in his own private land, for a 
common passage, without the king's 
license." The reason for this we assume 
to be, that the act of taking a constant 
toll for a common passage over his 
land dedicated it to the public,' i. e., 
gave the public an easement over it ; 
"as if a man set out a street in new 
building on his own land ; it is no 
longer bare private interest, but is af- 
fected by a public interest." 

What is meant by the phrase "af- 
fected by a public interest" may well 
be interpreted in the light of the mean- 
ing attached to essentially the same 
phrase, as it has descended to us, in the 
law of evidence, from a like early 
period. It is a familiar rule of evi- 
dence that hearsay testimony is admis- 
sible "in matters of public and general 
interest." Now, in one sense, nothing 
can be of more public and general 
interest than a murder ; but this would 
not be suggested as a reason why the 
facts of the murder should be proved 
by hearsay. Every case in which hear- 



say has been admitted because the mat- 
ter was " of public and general interest," 
will be found to be one in which the 
public, or some considerable part 
thereof, have a proprietary interest as 
part owners, in lands, messuages, ways, 
commons, fisheries or the like: "Vide 
1 GreenleaPs Ev., ch. 4, p. 151 to 162. 

Is it possible that Mr. Chief Justice 
Waite has held that grain warehouses 
are " affected with a public interest" 
without stopping to define in his own 
mind the very ancient and indefinite 
phrase which he makes the basis of con- 
ferring on a state legislature a power 
which its constitutional convention has 
declined to confer in plain terms ? And 
yet it would devolve upon the learned 
Chief Justice, if he had clearly defined 
this phrase in his own mind and had 
concluded that the public have a pro- 
prietary interest as part owners in all 
grain warehouses, to point out what 
part of the warehouse the public owns. 
A ferry is juris publici because the pub- 
lic owns the stream. A stage route or 
car route or hack route is juris publici, 
partly because the public owns and 
keeps in repair the travelled way over 
which the route lies, and partly because, 
where these licenses are granted at all, 
they are protected as a legislative mo- 
nopoly. But so far from a warehouse- 
man in Chicago having a legal mo- 
nopoly, statutes are enacted to prevent 
him from acquiring a monopoly, by 
requiring that all railroads shall permit 
connecting tracks to be laid to any and 
all elevators, and shall permit any con- 
signee to change the destination of his 
grain at any moment before delivery, 
and to take it from the car on the track 
without the intervention of an elevator, 
if he prefers. 

We presume it is not contended by 
anybody that the public has the least 
proprietary interest in, or title to, or 
easement over the property of the ware- 
houseman, such as it has in a street or 
navigable stream. At least no writer 
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or jurist has attempted to define what 
part or how much of an elevator is 
public property ; whether it is the grain 
buckets, the bins, the roof that shelters 
them, the ground on which the elevator 
is built, or the money in the drawer. 

Hence we conclude that where Chief 
Justice Waite asserts that the ware- 
houses are private property affected 
with a public interest, he does not use 
the terms in the same sense as that 
which applies to them in the law of 
evidence, or as that which seems to be 
applied to them by Lord Hale, viz., 
that the public, or some considerable 
portion thereof, are part owners in the 
warehouses themselves. Having re- 
jected the theory that he intends a pro- 
prietary interest, we are free to regard 
the "interest" which the public have 
in them as being pecuniary or non- 
pecuniary, social, moral, intellectual, 
or aesthetic ; indeed the same that the 
public have in all other varieties of 
private property. We are the more 
constrained to adopt this view, since 
the Chief Justice cites in support of his 
theory numerous cases in which the 
public have no proprietary interest. 

In The Mayor and Aldermen of Mo- 
bile v. Yuille, 3 Ala. (N. S.) 137, a 
baker was fined, under a city ordinance 
regulating the weight and price of 
bread, because of his bread not being 
of full weight. In order to involve the 
question here involved, viz., that of the 
power of the legislature to compel a 
vendor to sell a given article at a fixed 
price, the prosecution should have been 
for selling bread of the proper weight 
for a higher price than that named in 
the mayor's proclamation. The power 
to prescribe that loaves of bread shall 
be made up for sale of a given weight, 
is one mode of exercising the power of 
regulating weights and measures, and 
is an undoubted element of the police 
power quite distinct from the power to 
prescribe prices for goods or services. 

We will not review the cases cited to 



show that legislatures may prescribe 
rates of freight and fare for common 
carriers. They differ essentially in the 
fact that common carriers are all en- 
gaged in the use of either public pro- 
perty, or of some way which has been 
condemned by the exercise of the right 
of eminent domain. Persons cannot de- 
rive their occupation from the use of 
public property without being affected 
by a public interest. But it may be 
urged if the use of a public highway, by 
a common carrier, is what causes his 
occupation to be so " affected by a public 
interest" as to justify the public in 
regulating his rates of charge, then the 
use of the same highway by a private 
or special carrier should have the same 
effect. Very likely I The business of 
private carriers is of so little consequence 
that the public have never seen fit to 
regulate their charges, but the public 
probably has the right to say on what 
terms its own highways shall be used, 
since it may levy a toll on their use or 
close them altogether. We do not deny 
that the motive for regulating the chargea 
of common carriers is a police motive, 
;. e., to prevent petty frauds and imposi- 
tions on strangers by persons who are 
practically compelled to pursue a given 
route and have no choice. But it does 
not follow that the motive, and the 
right to do so, have their origin in the 
same facts. 

The gravest question involved in this 
theory is not argued or met in Mr. 
Chief Justice Waite's opinion. It is 
the same upon which Mr. Webster 
dwelt with greatest force in the argu- 
ment of the case of the Dartmouth Col- 
lege v. Woodward. Is there any differ- 
ence in principle between taking the 
property of Dartmouth College from 
its trustees without their consent, and 
giving in payment such interest as the 
state legislature chose to dole out to 
them in the proposed University of 
Dartmouth, and taking grain storage 
from a warehouseman for which he 
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declines to take less than two and a 
half cents per bushel and tendering 
him the two cents per bushel, or the 
one mill per bushel which the legis- 
lature may deign to provide ? Is there 
any difference in principle between tak- 
ing property and paying for it less than 
its owner asks, and taking it without 
payment ? If it is competent and con- 
stitutional to provide that no warehouse- 
man shall receive more than two cent3 
per bushel, is it not equally constitu- 
tional to provide that he should not 
receive more than two mills ? Any 
other rule would make the constitu- 
tional power of a legislature to pass a 
law depend on the wisdom and expe- 
diency of the law they pass, and would 
make the court to sit in review of the 
legislature on the question of the expe- : 
diency of the mode in which they had 
acted, as the means of finding out 
whether they had any power to act ! 

The free jus disponendi, if not insepa- 
rable from the meaning of the word 
property, is at least an important part 
of the value of most property, and 
should not be taken for public use 
without payment, nor for private use 
even on payment being made. If the 
public can say how much an elevator 
can charge for storage, then the public 
have the jus disponendi, and the pro- 
perty in the elevator is theirs. If the 
public acquired the right by legislative 
enactment, such act was confiscation. 
In the language of Mr. Webster in 
the Dartmouth College case, "these 
acts are not the exercise of a power 
properly legislative. Their object and 
effect is to take away from one rights, 
property and franchises, and grant them 
to another." 

We would not overlook the fact that 
it is not easy, in all cases, to draw the 
line of distinction between the power 
of the legislature to fix the rates, or to 
authorize county courts or justices of 
the peace to fix the rates of charges to 
be made by innkeepers, millers, bakers 



and the like, and the power asserted by 
the legislature of Illinois in this in- 
stance. Such laws are adapted to a 
simple and somewhat despotic state of 
society, and deserve to be classed 
with laws to compel the burial of the 
dead in woollen, in order to promote 
the woollen manufacture, or with laws 
to prevent the driving of four-wheeled 
carriages with liveried footmen, or the 
wearing of jewelry. 

As to mills, the fact that they were 
usually run with the power of streams 
whose flow was obstructed by their 
dams ; that generally they overflowed 
or spoiled the lands of numerous ad- 
joining owners, and that the inhabitants 
of the manors surrounding them be- 
came by custom legally bound to grind 
at certain mills, so that an action would 
lie by the mill owner against the recu- 
sant farmer, if he ground elsewhere 
(15 Viner's Abr. 398; Hix\. Gardner, 
Bulstrode 195), may have concurred in 
causing the mill to be "private prop- 
erty affected with a public interest." In 
such a mill two elements of "public 
interest" would combine, viz., a virtual 
though not technical exercise of emi- 
nent domain in obtaining the water- 
power, and a monopoly of the privilege 
of grinding for the tenants of a partic- 
ular manor. 

In the case of innkeepers, the regu- 
lations seem to have been classed under 
the police power, to prevent extortions 
and the petty cheating of strangers by 
hosts who would never expect to enter- 
tain a particular guest a second time, 
and therefore had no sufficient induce- 
ment to be reasonable. 

In the case of bakers, some of the 
legislation has been sufficiently igno- 
rant in its conception, and ineffectual 
in its result, to suggest that it may not 
have been consistent always with rights 
of property or with the principles of 
constitutional law. If the Supreme 
Court of the United States really thinks 
that it is competent for any of our 
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state legislatures to prescribe the rates 
at which guests shall be boarded in all 
the hotels within the state, and to make 
the rate the same at our most luxurious 
city hotels and watering places as at a 
log tavern on the frontier, and without 
regard to the extent of room required, 
or the floor on which it is afforded, or 
any of the circumstances which now 
vary innkeepers' prices, then it may be 
well to quote these instances of past 
legislation as precedents. If the Su- 
preme Court hold that it is competent 
for state legislatures to prescribe both 
the weight and the price of bread, then 
let them extend the principle logically 
to labor, land and all other commodities. 
No commodity is so greatly "affected 
with a public interest" as land. No 
man's labor creates it. The aggregated 
labor of society, or as it is called in 
political economy, " thesocietary move- 
ment," gives it nearly its whole value. 
Why then shall not state legislatures 
fix the prices at which land shall be 
sold ? If the spirit and disposition to 
subject private property to public use 
and control without compensation for 
the loss of the jus disponent!!, which is 
indicated in this opinion, is to go on 
unchecked, then are we virtually living 
under a communistic system in which 
no man owns anything which a vote of 
the majority of the people cannot consti- 
tutionally deprive him of. 

The Supreme Court of Kentucky in 
Doe ex dem. Gaines v. Buford, 1 Dana 
490, has denied the power of a state legis- 
lature to provide that the owner of lands 
should forfeit them unless he improved 
them in a particular manner. The 
Supreme Court of Indiana in Wtbb v. 
Baird, 6 Ind.17, has also denied the 
power of a state legislature to compel 
an attorney-at-law to give his profes- 
sional services in defence of criminals 
without compensation. Certainly some 
more fixed limitation must be arrived 
at, upon the extent of legislative con- 



trol over one's right of disposing of his 
property and services, or, as Lord Hale 
styled it, " the right to make the most 
of one's own." 

Upon neither side did counsel argue 
this cause upon grounds so revolutionary 
as those on which the court has based 
its decision. Attorney-General Edsall's 
brief is comparatively conservative and 
devotes much stress to an argument 
that the legislative power in question 
resuhs, in some vague and undefined 
way, from the fact that the grain of 
various owners is mixed and graded 
while in the charge of the warehouse- 
man, and that hence not the "property" 
but the " occupation" of the warehouse- 
man is " affected with a public interest. " 
We do not perceive that either the At- 
torney-General or the Chief Justice un- 
dertakes to explain why the blending of 
the grain of different owners should in- 
crease or strengthen the power of the 
legislature to limit their rates of stor- 
age. Such a point would cut no figure 
in the Chief Justice's opinion since he 
deduces his law entirely from the few 
sentences in Lord Hale's pamphlets 
above referred to, which have no refer- 
ence to the blending of the property of 
different owners, and it is noticablc 
that Lord Hale speaks only of "pri- 
vate property affected with a public in- 
terest," while Chief Justice Waite 
speaks only of " occupation in which 
the public have an interest;" two 
widely divergent phrases. 

It is true that the blending of the 
grain of various owners renders the 
system of inspection necessary. But 
inspection with all its incidents, is dis- 
tinct from the prescribing of rates of 
storage. The supposed necessity for 
the latter results from the immense 
mass of grain, competing for storage, 
and the small number of persons and 
firms, nine in all, conducting the busi- 
ness. If there were no blending of the 
grain of different owners the demand 
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that the legislature should prescribe the 
rates of storage would seem to be as 
strong and as tenable as now. 

It is true, the legislature has not 
attempted to fix rates of storage except 
upon grain stored in warehouses of the 
classes A and B, the former being the 
warehouses in Chicago, in which grain 
of various owners is blended and the 
latter being warehouses of like kind 
elsewhere in the state. In warehouses 
of class C, in which grain is stored 
without blending, no rates are pre- 
scribed. 

This, however, is a mere incident. 
Because the quantity of grain stored in 
Chicago is so immense, two results fol- 
low, viz.: 1st, that the grain of differ- 
ent owners must be blended and all 
must be sold by grade. This results in 
the inspection system. 2d. There is a 
popular demand that the charges for the 
service of storing grain shall be regu- 
lated by the legislature. This demand 
is proportionate to the difficulty of get- 
ting storage at reasonable rates. If 
the grain of various owners were not 
blended, this difficulty would be far 
greater than it is, and consequently the 
demand instead of being removed would 
he intensified. Evidently, therefore, 
the demand for legislative regulation of 
rates of storage, is neither legally nor 
practically a consequence of the blend- 
ing of the grain of various owners, nor 
an incident of the inspection system. 
It is of the same nature as the demand 
for the like regulation of freights and 
fares on the railways, except that it is 
the extension of the demand to a class 
of persons who enjoy no legal monop- 
oly, no franchise, no exercise of the 
power of eminent domain, no use of 
any public property as an incident of 



their occupation, no official or quasi 
official position, and between whom 
there arc the like inducements to com- 
petition, in contemplation of law, as 
there are in any of the kinds of busi- 
ness which are free from legislative re- 
striction. 

We have not thought it worth while 
to quote largely from authorities, be- 
cause in cases which rest on fundamen- 
tal principles, the result is swayed by 
an aggregation of concurring judgments 
on so wide a range of points, that no 
one prior decision becomes authorita- 
tive. Although Chief Justice Waite's 
opinion interweaves numerous citations 
and sentences from various highly au- 
thoritative sources, each of them bears 
only on some minor link in the chain 
of his argument, which may or may 
not be sound without either sustaining 
or overthrowing the decision itself. In 
originality, at least, the opinion re- 
sembles that of Chief Justice Mar- 
shall in the Dartmouth College case. 
Marshall assumed that a charter was a 
contract. Waite assumes that a ware- 
house is private property affected with a 
public interest. Suffice it, that the de- 
cision itself in its general breadth 
and purpose has no precedent. No 
other court has ever held that a 
legislature could fix the rate at 
which a private person perform- 
ing a service, in which he has no other 
monopoly than that which the posses- 
sion of superior means for conducting 
his business gives to him, and no aid 
from the public, should be compensated 
for the service. No such case is cited 
in the opinion. Therefore none need 
be cited contra. 

Van Buren Denslow. 

Union College of Law, Chicago, Ills.* 



* As we go to press we have received a copy of a dissenting opinion in the 
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lateness of its reception prevents our printing it in its proper place. — Ed. Am. 
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